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MEMORANDUM AND ORDER

The Office of Thrift Supervision (“OTS’) appeds the Order And Journal Entry Concerning

September 26, 2002 Evidentiary Hearing (Doc. #444), whichthe United States Bankruptcy Court for the

Didtrict of Kansas entered November 27, 2002 in Case No. 94-21190-11-JTF. The bankruptcy court
ruled that onthe factsof thiscase, 11 U.S.C. 8§ 365(0) does not preclude the debtor from paying the fees
of its former counsdl, Blackwell Sanders Peper Martin LLP (“Blackwel Sanders’), and its former
representative, Anne P. Henry. On appedl, the OTS argues that Section 365(0) requires the debtor to
effect the “maximum cure possible’ of its cgpitd maintenance deficit before it can pay adminidrative fees

and expenses. The OTS urges this Court to reverse the bankruptcy court ruling and require Blackwell




Sanders and Henry to return monies which they have aready received from the bankruptcy estate. For
reasons stated below, the Court vacatesitsdecisonto exercise jurisdiction over thisinterlocutory appedl.

Procedural Higory

Thefactsof the case are wdl documented and not indispute. SeeInre Overland Park Fin. Corp.,

236 F.3d 1246, 1249-50 (10th Cir. 2001); In re Overland Park Fin. Corp., 232 B.R. 215, 216-218 (D.

Kan. 1999); In re Overland Park Fin. Corp., 217 B.R. 879, 881-83 (Bankr. D. Kan. 1998).

In 1978, Overland Park Financial Corporation (“Financia”) incorporated for the purpose of
acquiring Overland Park Savings & Loan Corporation (“OPSL”), aKansasthrift inditution. Because the
Federal Savings and Loan Insurance Corporation (“FSLIC”) insured the depositsof OPSL, Financid was
required to obtain FSLIC approval for the proposed acquisition. 1n 1979, the FSLIC approved the
acquisitionsubject to adipulationby Financid to maintain the net worthof OPSL. In November of 1992,
the OTS put OPSL in receivership because Financia had not maintained minimum capital pursuant to the
dipulation.

On duly 1, 1994, Financid filed for bankruptcy protection under Chapter 11. On December 12,
1994, based onandleged breach of the capital maintenance dtipulation, the OT S filed an unsecured proof
of clam in the amount of $4,073,000.00. On January 17, 1995, Financia objected to the OTS proof of
damand filed aplan of reorganizationwhichproposed liquidationof the estate withassetsto bedistributed
among dlowed cdlams.

OnAugust 10, 1995, the OT'S asked the bankruptcy court to require Financid to immediately cure




its capital maintenance deficit pursuant to 11 U.S.C. § 365(0).' See Doc. #103 in Case No. 94-21190-
11-JTF. Thepartiesdtipulated that Financia did not have sufficient assetsto curethe deficit.? On February
5, 1998, the bankruptcy court denied the OTS mation, finding that the capital maintenance stipulationwas

not an enforceable contract and was therefore not subject to Section 365(0). 1n re Overland Park Fin.

Corp., 217 B.R. at 886-90.
On March 31, 1999, this Court reversed the bankruptcy court decison, holding that Section

365(0) required Financid to immediatdly cure the deficit under its cgpitd maintenance dipulaion. Seeln

re Overland Park Fin. Corp., 232 B.R. 215, 225-28 (D. Kan. 1999). The Court further held that until
Financid fulfilledits capital maintenance obligation, it could not proceed under Chapter 11. Seeid. at 228.
The Court found moot any issue regarding whether the OTS proof of clam should be dlowed, stating as
follows

The parties . . . agree that a determination requiring Financid to comply with Section

365(0)' simmediate cure requirement would exhaust the bankruptcy estate and make it
impossble for Financid to effectuate aplan[of] reorganization. Also, OTSacknowledges

! Section 365(0) provides:

[(lnacaseunder chapter 11 . . . the trustee shall be deemed to have assumed (consstent
with the debtor’s other obligations under section 507), and shall immediately cure any
defiat under, any commitment by the debtor to aFederal depository inditutions regul atory
agency (or predecessor to such agency) to maintain the capital of an insured depository
inditution, and any claim for a subsequent breach of the obligations thereunder shdl be
entitled to priority under section 507. This subsection shal not extend any commitment
that would otherwise be terminated by any act of such an agency.

11 U.S.C. § 365(0).

2 It appearsthat the bankruptcy estateis currently worthabout $270,000.00. Asof August
29, 2003, the debtor’s monthly financid report showed thet it had total cash assets in the amount of
$71,860.44. See Doc. #488 in Case No. 94-21190-11-JTF. In addition, the Resolution Trust
Corporation holds additiond tax refunds, inthe amount of $197,280.00, intrust. See Overland Park, 232
B.R. a 218.




that it incurred no losses that are compensable under Financid’s stipulation to maintain

OPSL’scapital. Therefore it appearsto the Court that itsholding withrespect to the duty

to cure renders moot any issue regarding the dlowance of OTS s proof of clam.
1d. at 228. The Court remanded the case to the bankruptcy court for further proceedings not incons stent
with itsopinion. 1d. at 229.

On January 5, 2001, the Tenth Circuit Court of Appeds affirmed this Court’s decision in part,
holding that absent avdid defenseto the OTS proof of dam, Section365(0) requiresthe debtor to assume

and cureits capita maintenance commitment before it may proceed with Chapter 11 and acquire Chapter

11 protection. See In re Overland Park Fin. Corp., 236 F.3d 1246, 1251-53 (10th Cir. 2001). The

Tenth Circuit reversed onthe mootnessissue, findingthat the bankruptcy court should consider the debtor’ s
remaining defenses to the OTS proof of cdlam. 1d. at 1253-55. The Tenth Circuit remanded the case to
thisCourt, withingtructions to remand to the bankruptcy court to further consider thoseremaningdefenses.

OnOctober 17, 2001, Financid filed a motion asking the bankruptcy court to convert the caseto
one under Chapter 7. See Doc. #376 in Case No. 94-21190-11-JTF. Financial asserted that athough
it il believed that it had vaid defensesto the OTS proof of claim, it wanted to convert the case in order
to maximize the estate for the benefit of creditors® SeeDoc. #390 at 4 in Case No. 94-21190-11-JTF.

The OTS objected, asserting that the case involved “ extreme circumstances’ which justified denying the

3 Section 1112(a) of the Bankruptcy Code providesthat the debtor may convert aChapter
11 case to one under Chapter 7 unless:
(2) the debtor is not adebtor in possession;
(2) the case originaly was commenced as ainvoluntary case under [Chapter 11]; or
(3) the case was converted to a case [under Chapter 11] other than on the debtor’s
request.
11 U.S.C. §1112(a). None of these circumstances exist here.
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mation. See Doc. #384 in Case No. 94-21190-11-JTF. Specificdly, the OTS argued that Financid
sought to convert for an improper purpose, i.e. to avoid the Tenth Circuit mandate that absent a vaid
defense, Section 365(0) appliesto the debtor’ s capital maintenance obligation. Seeid. at 2. TheOTSaso
argued that alowing the debtor to convert would further the debtor’ s abuse of the bankruptcy processand
crcumvent the congressiona policy behind Chapter 11 and Section365(0). The OTS asserted that if the
bankruptcy court alowed the conversion, the OTS would alege anew legd theory in the Chapter 7 case
—that because the debtor initidly filed the case under Chapter 11, the debtor was automaticaly deemed
to have assumed the capital maintenance obligation under Section 365(0) and that obligation was entitled
to first priority under Section 507(a)(1). See Doc. #384 at 16 in Case No. 94-21190-11-JTF.

OnFebruary 13, 2002, the bankruptcy court overruled Financial’s motion to convert. See Doc.
#398inCaseNo. 94-21190-11-JTF. The bankruptcy court noted that if it converted the case, the debtor
would argue that Section 365(0) did not gpply. See Doc.#390at 17 inCaseNo0.94-21190-11-JTF. The
bankruptcy court concluded that inlight of the Tenth Circuit ruling, “this case should stay in Chapter 11 and
proceed to determine the four defenses that were raised.” Id. The bankruptcy court did not further
elaborate the reasons for its ruling.

Sometime before February 22, 2002, Henry —who was Financia’ sonly representative — resigned
from her position, leaving no one to make decisions for Financid.* See Doc. #392 at 1119-10 in Case No.
94-21190-11-JTF.

OnFebruary 22, 2002, Financid asked the bankruptcy court to reconsider itsorder overruling the

4 The Court cannot determine the exact date of her resgnation.
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motion to convert. See Doc. #392 in Case No. 94-21190-11-JTF. Financia asserted that it faced two
possible outcomes in the case: “(a) it would win on its defenses againgt [the OTS], but expend dl of its
assets onadminidrative expensesto the detriment of the other creditors; or (b) it would loseonitsdefenses
agang the OTS and have to convert to Chapter 7.” Id. a 1-2. Inthedternative, Financid asked the
bankruptcy court to alow its counsd to withdraw from the case.

At ahearing on April 3, 2002, the bankruptcy court overruled the debtor’ s motion to reconsider
and granted permissionfor the debtor’ s counsd to withdraw. See Doc. #400 inCase No. 94-21190-11-
JTF.> On April 29, 2002, the bankruptcy court entered an order which reflected its rulings. See Doc.
#408 in Case No. 94-21190-11-JTF. No party sought to appeal the bankruptcy court decison to deny
the debtor’s motion to convert.®

On April 10, 2002, the United States Trustee asked the bankruptcy court to gppoint a Chapter
11 Trustee or dismiss the case.” See Doc. #403 in Case No. 94-21190-11-JTF. The United States
Trustee noted that the debtor had no representative or counsel and that under D. Kan. Bankruptcy Rule
9010.1, acorporation “may appear and participate only through an attorney in an adversary, contested

meatter or other court hearing involving the questioning of awitness or a presentation to the court.”

5 The bankruptcy court subjected its order to any objections by the debtor or itsingder
creditors. Seeid. Although the record is unclear, it appears that no one objected to the withdrawal.

6 As noted, the debtor had no representative or counsdl at thistime.

! As discussed infra, the bankruptcy court did not rule on the motion until November 27,
2002. Ordinarily the debtor, as debtor-in-possession, remainsin possession of a Chapter 11 bankruptcy
estate. Section 1104 of the Bankruptcy Code authorizes the court to gppoint a Chapter 11 Trustee for
cause or if such gppointment isin the interests of creditors, equity security holders and other interests of
theestate. 11 U.S.C. § 1104(a).




On Ay 5, 2002, the OTS filed a motion to require Blackwell Sanders and Henry to return dl
monieswhichthey received fromthe bankruptcy estate. See Doc. #426 inCase No. 94-21190-11-JTF.
Inthe motion, the OTS argued that the debtor must satisfy its Section 365(0) obligation beforeit canpay
adminigrative expenses. Id. a 1. The OTS noted that at dl times since the commencement of the case,
the bankruptcy estate had inaufficent assetsto effect acompletecure. 1d. at 1-2. The OTS asserted that
under the circumstances, the debtor was required to use dl bankruptcy estateassetsto effect the “maximum
cureposshle” Id. at 2.

On Ay 25, 2002, the bankruptcy court hed a hearing on (1) the OTS motion to dismiss the
debtor’s defenses to itsdaim;® (2) the OTS motionto requirethe debtor to effect animmediate cure under
Section 365(0);° (3) the United State Trustee motion to appoint a Chapter 11 Trustee; and (4) the OTS
motion to require Blackwel Sanders and Henry to return dl monies which they had received from the
bankruptcy estate. See Doc. #431 inCase No. 94-21190-11-JTF.*° Thebankruptcy court sustained the
firg two moations by the OTS — to digmiss the debtor’ s defenses and require an immediate cure under
Section 365(0) — and deferred ruling on the remaining motions. 1d.

On Augug 22, 2002, the bankruptcy court entered an order which reflected its rulings at the

hearingon July 25, 2002. See Order (Doc. #433) inCase No. 94-21190-11-JTF. Theorder dismissed

8 The OTSfiledthis motionon August 10, 1995, beforethe earlier appeals. SeeDoc. #103
in Case No. 94-21190-11-JTF.

° The OTSfiled this motionon February 9, 1996, beforethe earlier appeals. See Doc. #133
in Case No. 94-21190-11-JTF.

10 The record does contain atranscript of the hearing.
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the debtor’s remaining defenses to the OTS proof of claim for “non-prosecution.”** Seeid. at 1. In
addition, the order required the debtor to “effect the maximum cure possible’ on its capital maintenance
obligationto the OTS. 1d. a 2. The order did not specify a date for compliance, providing only that:
the Debtor shdl commence its cure by immediately paying over to the Federal Deposit
Insurance Corporation in its capacity as Receiver for OPSL, all present assets of the
bankruptcy estate and all additional assets that accrue to the bankruptcy estate between
now and the time the Debtor’ s cure is completed.
1d. at 2. Thebankruptcy court subjected itsorder to afuture ruling on the OTS motion regarding thereturn
of monies by Blackwell Sanders and Henry, stating as follows:
This Order shdl not be read to express any opinion or contain any ruling concerning the
merits of the OTS's pending motion for determination and order requiring the Debtor’s
former counsd and former representative to returnthe fee and expense monies they have
recaeived from this bankruptcy estate, for use by the Debtor in effecting its cure.
1d. TheCourt dlowed the partiestimefor further briefing and scheduled ord argument onthe OTS motion.
At oral argument, the bankruptcy court noted that Blackwell Sanders and Henry had properly
performed their employment, and that the OTS diid not assart that they had acted in bad faith.'> See Doc.
#445 at 57-58 in Case No. 94-21190-JTF. It concluded that “ Section 365(0) of the Bankruptcy Code

does not preclude the award or payment of fees or expensesto the debtor’ s former counsel and former

representative under the factsof thiscase.” Accordingly, the bankruptcy court found that the debtor could

1 Asnoted, the debtor had no representative, counse or trustee at the time. On January 30,

2002, at ord argument on the debtor’s motion to convert, debtor’s counsel stated that the debtor il
believed that its four remaining defenses were vdid. See Doc. #390 at 4 in Case No. 94-21190-JTF.

12 Although the record is not clear, it appears that adminisrative fees and expenses for

Blackwell Sanders and Henry total about $180,000.00, of whichabout $114,000.00 hasbeen paid. See
Doc. #445 at 57 inCase No. 94-211990-JTF. Thus about $66,000.00 remains unpaid ($180,000.00 -
$114,000.00 = $66,000.00).




pay Blackwell Sanders and Henry before attempting to cureitscapital maintenance deficit. Seeid. at 59-
60.
OnNovember 27, 2002, the bankruptcy court entered an order whichformdly overruled the OTS

motion. See Order And Journal Entry Concerning September 26, 2002 Evidentiary Hearing (Doc. #444)

at §3inCase No. 94-21190-JTF.2® In the same order, the bankruptcy court approved pending requests
by Blackwell Sanders and Henry for payment of additiona fees and expenses** Seeid. at 1 4-5.

Also on November 27, 2002, the bankruptcy court sustained the motion by the United States
Trustee to gppoint a Chapter 11 Trustee. See Order (Doc. #443) inCase No. 94-21190-11-JTF. The
bankruptcy court stated that the gppointment was “for the purpose of making distribution of funds to the
administrative expense clamants, and to perform any other necessary administrative functions.”® |d.

On December 5, 2002, the bankruptcy court extended to December 27, 2002 the time for the
OTSto apped the two orders which it had entered on November 27, 2002. See Order (Doc. #449) at
91 inCase No. 94-21190-11-JTF. In addition, the bankruptcy court stayed execution of both orders
pending adecison on gpped. Seeid. at 1 2-3.

OnFebruary 10, 2003, this Court granted the OTS leave to appeal both bankruptcy court orders

of November 27, 2002. See Order (Doc. #2) in OTSv. Overland Park Fin. Corp., Case No. 03-MC-

202-KHV. On February 14, 2003, the OTS filed this appedl, chdlenging both orders. The OTS

13 Although the title of the resulting order refers to an evidentiary hearing, the transcript
indicates that the hearing involved only ord argument. See Doc. #445 in Case No. 94-21190-JTF.

14 The bankruptcy court subjected its approval to objections to line-item entries.

15 It isunclear whether thislanguage purportsto limit dutiesthat a Chapter 11 Trusteewould
otherwise perform.




subsequently dismissed itsappeal of the order appointing a Chapter 11 Trustee.’® See Order Dismissing

Portion Of Appedl (Doc. #5) filed March 24, 2003 in Case No. 03-2070-KHV. Thustheonly issueon

appedl isthe OTS chdlenge to the Order And Journa Entry Concerning September 26, 2002 Evidentiary

Hearing (Doc. #444) in Case No. 94-21190-JTF.
Analysis

After thoroughly reviewing the record in this case, the Court reconsiders its decison to exercise
jurisdiction over thisinterlocutory appeal. The Court granted as unopposed the OTS motion for leave to
appedl. SeeOrder (Doc. #2) inCaseNo. 03-MC-202-KHV. At that time, the record before the Court
did not revedl that the debtor was unrepresented and therefore could not oppose the motion. Moreover,
the record did not indicate that significant legal issues remain unresolved or beyond the scope of the
proposed interlocutory apped.

Pursuant to 28 U.S.C. § 158(a)(3), the Court exercises discretionwhether to grant leave to appeal
an interlocutory order of the bankruptcy court. The Bankruptcy Appellate Panel for the Tenth Circuit has
hed that “[I]eave to hear appeds from interlocutory orders [under 28 U.S.C. § 158(a)(3)] should be

granted with discrimination and reserved for cases of exceptiond circumstances.” 1n re Midgard Corp.,

204 B.R. 764, 769 (B.A.P. 10th Cir. 1997). In determining whether an interlocutory apped of a
bankruptcy court order is gppropriate, the Court generdly applies the standards set forthin 28 U.S.C. §

1292(b). See Inre Sunflower Racing, Inc., 218 B.R. 972, 977 (D. Kan. 1998). Under those standards,

16 On January 22, 2003, the United States Trustee appointed Carl R. Clark as Chapter 11
Trustee “for the purpose of making digtribution of funds to the adminigtrative expense clamants, and to
perform any other adminigtrative functions.” Doc. #465 in Case No. 94-21190-11-JTF.
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the Court may certify an interlocutory apped when(1) the order involvesa controlling issue of law; (2) an
immediate gpped from the order may materidly advance the ultimate termination of the litigation; and (3)
asubstantid ground for difference of opinion exists with respect to the question of law. 1d.

The OTS asks this Court to determine that (1) because the debtor cannot completely cure its
capital maintenance deficit, Section 365(0) requires it to effect the “maximum cure possble” and (2)
Section 365(0) precludes the debtor from paying administrative fees and expenses to its counsdl and
representative. Thefird issue —whether Section 365(0) requires the debtor to effect the “ maximum cure
possible’ — is not within the scope of the proposed interlocutory appeal. On August 22, 2002, the
bankruptcy court ordered the debtor to effect the “maximum cure possible” See Order (Doc. #433) at
12 in Case No. 94-21190-11-JTF. No party sought leave to apped that ruling and the issues decided
therein are not properly within the scope of the proposed interlocutory apped.’

Only the second issue — whether Section 365(0) precludes the debtor from paying adminigtrative
feesand expenses—iswithinthe scope of the proposed interlocutory appeal. The OTS sought — and this

Court granted — permission to appea the Order And Journal Entry Concerning September 26, 2002

Evidentiary Hearing (Doc. #444) filed November 27, 2002 inCase No. 94-21190-JTF. SeeMation Of

The Office Of Thrift SupervisonFor Leave To Appeal And For Related Relief (Doc. #46) filed December

26, 2002 inCase No. 94-21190-JTF and Order (Doc. #2) filed February 10, 2002 inCase No. 03-M C-
202-KHV. In that order, the bankruptcy court found that Section 365(0) “does not preclude the award

or payment of fees or expensesto the debtor’s former counsdl and former representative under the facts

1 The Court notesthat at the time of the order, the debtor had no representative, counsd or
trustee.
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of thiscase.” Order And Journal Entry Concerning September 26, 2002 Evidentiary Hearing (Doc. #444)

at 12in Case No. 94-21190-JTF.

Resol utionof the latter issue necessarily depends upon a determinationthat Section365(0) imposes
aduty on the debtor to pay the “maximum cure possible” In the earlier gpped in this case, the Tenth
Circuit determined that Section 365(0) requires the debtor to assume and cure its capitd mantenance
commitment before it may proceed with Chapter 11 and acquire Chapter 11 protection. Overland Park,
236 F.2d at 1251-53. The OTSindgsthat the Tenth Circuit implicitly ruled that Section 365(0) requires

the debtor effect the “maximum cure possble” See Brief Of Appdlant (Doc. #13) at 14 filed May 28,

2003 in Case No. 03-2070-KHV. The OTS arguesthat if the Tenth Circuit did not so decide, it would
not have remanded the case to the bankruptcy court to resolve the debtor’ s remaining defenses. Seeid.
The Court disagrees. A more plausible reading of the remand is that the Tenth Circuit recognized thet if
the debtor prevalled onadefenseto the OTS dam, Section 365(0) would not apply and the debtor could
proceed with Chapter 11 and acquire Chapter 11 protection. See Overland Park, 236 F.3d at 1253.
In determining when the duty to assume a cure matures and attaches under Section 365(0), the

Tenth Circuit rdlied onInreFirstcorp, Inc., 973 F.2d 243 (4th Cir. 1992). See Overland Park, 236 F.3d

at 1253. In Firstcorp, the Fourth Circuit Court of Apped's found that under Section365(0): (1) both the
assumption and the duty to cure are mandatory; (2) both the assumption and duty to cure occur by

operation of law; and (3) the obligation to cure attaches “immediatdly.” 1d. at 247.1® The Fourth Circuit

18

The Firgtcorp court noted that the purpose of Section 365(0) is “to prevent inditution-
affiliated partiesfromusng bankruptcy to evade commitments to maintain capita reserve requirements of
a Federdly insured depository inditution.” Firstcorp, 973 F.2d at 246 (quoting H.R.Rep. No. 681(1),
101st Cong., 2d Sess. 179 (1990), reprinted in, 1990 U.S.C.C.A.N. 6472, 6585). The statute
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concluded that the assumption and duty to cure requirements of Section 365(0) are “prerequisites to
obtaining Chapter 11 protection.” The Firstcorp court further stated:

If a debtor cannot “immediately” cure a deficit under a capital maintenance commitment

that existed at the time of a bankruptcy filing, then 8 365(0) requires that debtor to

proceed not under Chapter 11 but under Chapter 7, to which § 365(0) does not apply.
Id. a 247. Quoting the above language, the Tenth Circuit held that * before a debtor may proceed with
Chapter 11, and acquire Chapter 11 protection, the debtor’'s commitment to assume and cure its capita
deficit must be stisfied.” Overland Park, 236 F.3d at 1253.

The OTS assumesthat because the debtor initidly proceeded under Chapter 11, Section 365(0)

automdicdly requires it to pay dl bankruptcy estate assets to effect the “maximum cure possble”

regardless whether it can effect acomplete cure. See Brief Of Appdlant (Doc. #13) a 19 (arguing that

debtor could avoid this result by filingunder Chapter 7 and seeking determination that Section 365(0) did
not gpply before convertingto Chapter 11). Neither the statute nor the caselaw mandatesthisresult. Both
Firstcorp and the Tenth Circuit held that “[i]f adebtor cannot ‘immediately’ cure a deficit under a cepita
mai ntenance commitment that existed at the time of a bankruptcy filing, then 8§ 365(0) requiresthat debtor
to proceed not under Chapter 11 but under Chapter 7, to which 8 365(0) does not apply.” Overland
Park, 236 F.3d a 1253 (quoting Firstcorp, 973 F.2d at 247).

OnFebruary 13, 2002, the bankruptcy court overruled Financia’s motion to convert the caseto

one under Chapter 7, finding that in light of the Tenth Circuit ruling, it should determine the debtor’s

accomplishes that goa by preventing the debtor from rgecting any such commitment as an executory
contract under Section 365(a). 1d.
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remaning defensesto the OTS dam. SeeDoc. #398 inCase No. 94-21190-11-JTF. Six months later,
on August 22, 2002 — when the debtor was unrepresented — the bankruptcy court dismissed those
defenses for “non-prosecution.” Order (Doc. #433) in Case No. 94-21190-11-JTF. The bankruptcy
court further ordered the debtor to effect “the maximum cure possible” onitscapital mantenance obligeation
tothe OTS. Id. at 2. The bankruptcy court did not specify a date for compliance. Rather, the court
stated:

the Debtor shdl commence its cure by immediatdly paying over to the Federa Deposit

Insurance Corporation in its capacity as Receiver for OPSL, al present assets of the

bankruptcy estate and all additional assets that accrue to the bankruptcy estate between

now and the time the Debtor’ s cure is completed.

Id. at 2.

The bankruptcy court’s earlier rulings are not within the scope of the proposed interlocutory
appeal.’® Under the Tenth Circuit ruling, it seems clear that the debtor cannot proceed under Chapter 11
because it cannot effect acompletecureunder Section365(0). Overland Park, 236 F.3d at 1253 (quoting
Firgtcorp, 973 F.2d at 247). The bankruptcy court, however, has not yet decided how the debtor’s
breach of its duty to cure will bear on thisissue. In light of the circumstances, it would not materialy
advance the ultimate termination of this litigation for this Court to decide the redive priority of

adminigrative expenses vis a vis a duty to pay under Section 365(0) —which may not even gpply.

The Court therefore vacates its decisionto grant the OTS leave to appeal the Order And Journal

19 M oreover, the debtor was unrepresented at the time the bankruptcy court entered the
order of August 22, 2002. Now that the bankruptcy court has appointed aChapter 11 Trustee, thetrustee
can presumably advance the interests of the bankruptcy estate before the bankruptcy court and/or on

apped.
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Entry Concerning September 26, 2002 Evidentiary Hearing (Doc. #444) which the United States

Bankruptcy Court for the Didrict of Kansas entered November 27, 2002 inCase No. 94-21190-11-JTF.
IT ISSO ORDERED.
Dated this 23rd day of October, 2003 at Kansas City, Kansas.
g Kahryn H. Vrétil

Kathryn H. Vratil
United States Didtrict Judge
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